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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

CLOCKWORK IP, LLC

CancellationNo. 92057941
Reg. No. 3,618,331

)

)

Petitioner, )

)

V. )
)

BARNABY HEATING & AIR, and )
McAFEE HEATING AND AIR )
CONDITIONING CO., INC. )

Respondents. )

PETITIONER CLOCKWORK IP, LLC 'S MOTION TO STRIKE

Petitioner Clockwork IP, LLC (“ClockworR; by counsel, hereby moves to strike the
Supplemental Declaration of Charles Babym (the “Supplemental Declaration”) and
accompanying exhibits (the “Exhibits”), filed aonnection with Respondent Barnaby Heating &
Air's (“Barnaby”) Reply to Petitioner's Opposition to Respondent’s Cross-Motion for Summary
Judgment (the “Reply”), as well as the pamsoof the Reply relying on the Supplemental
Declaration and Exhibitgnd states the following in support of its motion:

ARGUMENT

On August 10, 2015, Barnaby filed its replysupport of its cross-motion for summary
judgment (the “Reply”), addressimyly one of the previous seven defermgewhich it had
originally sought judgment asmatter of law and not addsasg Clockwork’s responses and
legal arguments on arof the others. See generalljDkt. # 36] Resp’t Reply in Supp. of Cross-
Mot. for Summ. J. (“Resp’t Cross-SJ Reply”Purportedly in suppbof the Reply, Barnaby
also filed the Supplemental Dacation of Charles Barnabyhé “Supplemental Declaration”)

and accompanying exhibits (the “Exhibits"hgg[Dkt. # 36] Suppl. Decl. of Charles Barnaby



(“Barnaby Suppl. Decl.”); [Dkt. # 36] Exs. to Baaby Suppl. Decl. (“Exs.”).) For at least the
reasons set forth below, the Supplemental Datitar and Exhibits arenproper and must, along
with the portions of the Rephglying on the Supplemental Declaost and Exhibits, be stricken
from the record.

l. Several paragraphs in the Supplemental Deatation must be stricken because they
are an impermissible surreply to Clo&work’s motion for summary judgment.*

Pending before the Board, along with Clockiws fully-briefed motion for sanctions
based on Barnaby’s failure to comply witie Board’s Order retlad to discovery, are
Clockwork’s motion for summary judgment onfitaud claim — which was fully briefed as of
July 24, 2015 — and Barnaby’s cross-motion for summary judgment on seven of its defenses.
Central to Clockwork’s motiofor summary judgment is ttfact that Barnaby knew of
Clockwork’s superior rights to the COMFORTCLW&ark prior to when Barnaby made each of
the four fraudulent statements to the United States Patent and Trademark Office (“USPTQO”) with
the intent to deceive the USPTO into issuBagnaby a registration to which Barnaby was not
entitled. Gee generalliDkt. # 22] Pet'r Mem. in Supp. of Mofor Summ. J. (“Pet. SJ Mem.”);
see alsdDkt. # 32] Pet'r Reply in Supp. of Pet. Méor Summ. J. (“Pet. SJ Reply”).) Barnaby
did not contest — and therefore conceded — that knowledgebrief in opposition to
Clockwork’s motion for summary judgmentS&egDkt. # 30] Resp’t Opp’n to Pet’r Mot. for
Summ. J. ("Resp’t SJ Opp."$ee also infréBection Il.)

Conversely, however, Barnaby’s knowledge @ thlsity of its statements to the USPTO

was not at issue at all in Beby’s opening brief in support of its cross-motion for summary

! Barnaby does not appear to rely on the Exsitai claim it lacked knowledge of Clockwork’s
superior rights in COMFORTCLUB, but to tleatent that it doesZlockwork respectfully
requests that the Board strike the Exhibitgshaenground that they also constitute an improper
surreply.
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judgment, and Clockwork did not put it at issnéts opposition to Banaby’s cross-motion.

([Dkt. # 30] Resp’t Mem. in Supp. of Cross-M@ir Summ. J. (“Resp'€ross-SJ Mem.”); [Dkt.

# 34] Pet'r Opp’n to Resp’'t Cross-SJ Mot. (tP€ross-SJ Opp.”).) In fact, although Barnaby
moved for summary judgment on its “no liability for fraud” defense, it made no arguments and
cited no legal authority in support of that defe, perhaps relyingstead on its opposition to
Clockwork’s motion for summaryggment, in which Barnaby al$ailed to dispute Barnaby’s
knowledge. ([Dkt. # 30] Resp’t Cross-SJ Mesee alsdDkt. # 30] Resp’t SJ Opp.)

Yet, despite the issue of Beby’s knowledge having nolewance whatsoever to its
cross-motion, Barnaby included 10 paragraphbenSupplemental Declaration attached to the
Reply in support of its cross-motion — which iseow third of the substéive paragraphs — that,
for the very first time, deny Barnaby’s knowfge of Clockwork’s gperior rights in the
COMFORTCLUB Mark. ([Dkt. # 36] Barnaby Suppl. Decl. 1Y 2, 3, 4, 5, 18, 19, 24, 26, 28, 29.)
Barnaby does not cite to a single 1 of thos@d@graphs in the Rgpto claim a lack of
knowledge. ([Dkt. # 36] Resp’t Cross-SJ Replyhis is unsurprisingiven that the entire
Reply is devoted to Barnaby’s “forum-sdiea clause” defense, and its knowledge of
Clockwork’s superior rights has bearing on that issueSde generally igl. Thus, those 10
paragraphs are irrelevant to the cross-motiorsfionmary judgment, whids at least one reason
for the Board to not only ignoredgm, but strike them entirely.

As importantly, a review of the pending motianghis case reveals that Barnaby is not
simply raising irrelevant information, butiisstead attempting to use the Supplemental
Declaration to make an end-run around thamts prohibition on surreplies. On July 24, 2015,
Clockwork filed a reply brief inigoport of its motion for summargyggment. In that reply brief,

Clockwork highlights that Barnaby failed tddress — and therefore conceded — among other
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things, Barnaby’s knowledge of Clockworlsaperior rights in COMFORTCLUB.SggDkt.
# 32] Pet. SJ Reply at 6 (“Barnaby also deetscontest, and therefore concedes, that the
Barnaby Statements are false and that Barnaby kmeywvere false both times it made them.”);
id. at 7 (noting that “by honing in on the Mar2@08 conference, Barnaby ignores — and again
concedes — the following pointsathdemonstrate its knowledge ofoCkwork’s superior rights at
the time it made the Barnaby Statementslarch 2008 and/or August 2008,” including but not
limited to that, “in 2007, Barnaby was surroundedbyen (7) Clockwork franchisees that were
using the COMFORTCLUB Mark in connection witleating and air conditioning services”).)
Viewing the 10 completely irrelevant pgraphs in conjunction with Clockwork’s
statements in its reply brief leads to onesicapable conclusion: paragraphs 2, 3, 4, 5, 18, 19,
24, 26, 28, and 29 of the Supplemental Declaration have nothing to do with the Reply filed in
support of Barnaby’s own cross-motion, but insteselan improper attemts file a surreply in
response t€lockwork’smotion for summary judgment gontravention of the rulesSee37
C.F.R. § 2.127(e)(1xee also Enterprise Rent-A-Ca@o. v. Advantage Rent-A-Car 1n62
U.S.P.Q.2d (BNA) 1857, 1858 (T.T.A.B. 2002) (notthgt 37 C.F.R. § 2.127(e)(1) expressly
prohibits surreplies and “leaves the Board withdiszretion in this matter”). Paragraphs 2, 3, 4,
5, 18, 19, 24, 26, 28, and 29 of the Supplementaldbaiobn must therefore be stricken the
record. See QSA Toolworks, LLC v. Realnetworks, Io. 91168414, 2007 WL 459791, at *2
(T.T.A.B. Feb. 1, 2007) (striking declaration because, “although it was filed in response to” the
motion to strike, the declarah was “clearly meant support opposer’s motion for summary
judgment,” which was already fully bfed when the declaration was filedge also Guthy-

Renker Corp. v. Boy®8 U.S.P.Q.2d (BNA) 1701, 1702 (T.T.A.B. 2008) (striking a cross-
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motion to dismiss after finding the motion wasesttially a surreply andloting that “[p]arties
may not couch a surreply as a new motion areoto avoid the prohition on surreplies”).

Il. The Reply, Supplemental Declaration, and ExHuits must be stricken to the extent
that they contain information that Barnaby omitted and conceded in prior briefings.

Althought neither point is relemato the “forum-selection alise” defense arguments that
Barnaby asserts in the Reply, the Supplemengalddation and Exhibitare entirely devoted to
contesting Barnaby’s knowledge of Clockwarlsuperior rights in the COMFORTCLUB Mark
as well as Barnaby’s status as a non-exctuoensee of Clockwork's COMFORTCLUB Mark.
(See generalljDkt. # 36] Barnaby Suppl. Decl.) BBarnaby has already conceded both its
knowledge of Clockwork’s supeni rights and its status asnon-exclusive licensee, and it
cannot now, at the eleventh hotuy, to unring ttat bell.

In Clockwork’s opening brief in support @é motion for summary judgment, Clockwork
demonstrated Barnaby’s fraud on the USPT@dinting to, among other things, the following
facts:

¢ that Barnaby was a non-exclusive licensee of Clockwork’'s COMFORTCLUB Mark,
([Dkt. # 22] Pet. SJ Mem. at 32; [Dkt. # 22] Faust Decl. { 3);

e that from 2006 to 2008, Clockwork licenseé @OMFORTCLUB Marko at least seven
(7) OHAC franchisees within close proximity Barnaby in the State of Texas, ([Dkt. #
22] Pet. SJ Mem. at 3, 12; [Dkt. # 22] Yohn Decl. 11 8-9; [Dkt. # 22] Ex. 2 to Yohn
Decl.); and
e that Barnaby knew of Clockwk’s superior rights both at the time Barnaby filed the
application to register COMFORTCLUBd when it filed the August 2008 response to
the office action, ([Dkt. # 22] Pet. SJ Mem. at 8, 10-13.)
After being served with Clockwhkis opening brief, Barnaby filetivo briefs in which it had the
opportunity to refute the aboveted facts: (1) Barnaby’sibf in opposition to Clockwork’s

motion for summary judgment, ([Dk# 30] Resp’t SJ Opp.); and (2) Barnaby’s opening brief in

support of Barnaby’s cross-motiéor summary judgment, ([Dkt. 80] Resp’'t Cross-SJ Mem.)
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Barnaby did not contest its knowledge of Clockls superior rightsn COMFORTCLUB or
Barnaby'’s status as a non-exclusive licerde@lockwork’s COMFORTCLUB Mark in either
brief. (See generalljDkt. # 30] Resp’t SJ Opp.; [Dkt. # 3&esp’'t Cross-SJ Mem.) It therefore
conceded both points and waivaaly argument to the contrari¥ld. Elec. Indus. Health Fund v.
MESCO, Inc.2014 WL 853237, at *7 (D. Md. Feb. 28, 201d9llecting caseand noting that
“[blecause defendants do not challenge tbatention, they have conceded that point”);
Hopkins v. Women'’s Divisiogen. Bd. of global Ministrie284 F. Supp. 2d 15, 25 (D.D.C.
2003) (noting “that when a plaintiff files apposition to a dispositive motion and addresses
only certain arguments raised by the defendangurt may treat thesarguments that the
plaintiff failed to address as concededt)re Peace Love World, LLQ015 WL 910214, at *2
(T.T.A.B. Feb. 9, 2015) (noting that the applittmled to address thEexamining Attorney’s
contention, and therefomnceded that pointhp re Natco Prods. Corp2013 WL 3188887, at
*2 (T.T.A.B. Jan. 31, 2013) (saméJiacalester-Groveland Community Council v. KidsPark,
Inc., 2010 WL 1233875, at *5 (T.T.A.B. Mar. 23, 20X8ame in the context of a petition to
cancel).

Now, through the Supplemental Declaratioatthas nothing to doitih the Reply with
which it was filed, Barnaby tries to reverse itpconcessions. This belated attempt again
comes closely on the heels of the reply briat tBlockwork filed in support of Clockwork’s
motion for summary judgment, in which Clockwaroints out Barnaby’s concessions regarding
Barnaby’s knowledge of Clockwork&®uiperior rights in COMFORTCLUBsée suprat 3), and
existence as a non-exclusive licensee of Clackis COMFORTCLUB Mark, ([Dkt. # 32] Pet.
SJ Reply at 7 (noting thatby honing in on the March 2008 cenénce, Barnaby ignores — and

again concedes — the following points,” inchuglibut not limiteda, that, “by March 2008,
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Barnaby was a non-exclusive licensee of Clockwork’'s COMFORTCLUB Mark”).) The
Supplemental Declaration, Exhibits, and the Repmltl{e extent it refer® and/or relies on the
Exhibits) should therefe be stricken.

[1I. The Reply, Supplemental Declaration, and ExHuits must also bestricken to the

extent they contain information and d@uments Barnaby failed to produce in

response to Clockwork’s discovery requests.

It is well-settled that a party may not relg information and documents in support of a
motion where it refused to produce that infotim@aand documents in response to discovery
requests during the discovery meti Fed. R. Civ. P. 37(c)(I)utrilife Int’l, Inc. v. Foti, 2014
WL 2174327, at *3 (T.T.A.B. May 14, 2014). Here rBaby attached the Exhibits (Exhibits A-
D) to the Supplemental Declaration; it referenaed provides information about the Exhibits in
paragraphs 5, 7, 8, 9, 10, 11, 12, 13, and 14 ofupel&mental Declaratiomnd, it relies on the
Exhibits and those paragraphs omeaist page 3 of the Reply.

But neither the Exhibits nor the informati contained in paragraphs 5, 7, 8, 9, 10, 11, 12,
13, and 14 were previously provided to Clockkir any of Barnaby’s three prior written
discovery responses and/or document productiddselecl. of Brad Newberg (“Newberg
Decl.”) 11 2-3.) In fact, it was not untillyuB81, 2015, that Barnaby produced the documents
now attached as the Exhibits as well as améiaterrogatory responsesferring vaguely to the
Technical Seal of Safety License Agreement on8ee(id. Ex. A to Newberg Decl. (containing
a true and accurate copy of Barnaby’s July281l5 discovery responsasd production).) As
Barnaby’s July 31, 2015 production and amendedgeny responses indicate, the Exhibits and
information described in paragraphs/58, 9, 10, 11, 12, 13, and 14 of the Supplemental
Declaration are responsive toleast Clockwork’s Iterrogatory Nos. 7, 22, and 23 and Requests

for Production 12 and 13. (Ex. A to Newberg Ded@arnaby offers no explanation for why
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these documents and information were not prodeeglier — not even aft€lockwork filed its
motion to compel and its motion for sanctionsdzhon Barnaby’s failure to comply with the
Board’s Order granting the motion to compelne any belated justification it does provide
cannot excuse the delay.

To say that this production is untimelyas understatement: it comes 14 months after
the close of discovery; 4 months after the Bloandered deadline compelling Barnaby to respond
fully to Clockwork’s discovery requests; 2htonths after Clockwork filed its motion for
summary judgment and motion for sanctions; ameeék after Clockwork’s final briefs on the 5
motions pending before the Board were due. Perhaps even more troubling, it comes in the wake
of Barnaby’s insistence for over a year thdtas produced all documents and information in
response to Clockwork’s discoveryquests; its refusal togpiement its April 2015 production
over the last 3.5 months; and Barnaby’s accusatlmatsClockwork’s distrust of Barnaby’s
representations regang) the completeness of its discoyeesponses and production is
unfounded. For example — even setting asideytiing that occurred from the close of
discovery to Barnaby’s AprR015 Board ordered supplemergabduction, which is set forth
more fully in Clockwork’s other pending motiorsover just the last 3.5 months, Barnaby has
made the following representations to the Bloand Clockwork about itdiscovery production:

e “All of the documents responsive to outstargldiscovery have been uploaded” so that
Clockwork may access thense[Dkt. # 21] Ex. J to Newdrg Decl. (containing an
email from Barnaby’s counsel regardiBgrnaby’s April 2015locument production));

e “I have not had the opportunity to goer each of the points in your [April 2015]
deficiency letter with Mr. BarnabytHowever, he has assured me there are no other
responsive documents and that everything has been protusee[Dkt. # 21] Ex. J to
Newberg Decl. (emphasis added) (contagréan email from Barnaby’s counsel in

response to Clockwork’s Aprd015 deficiency letter that Gtkwork sent prior to filing
the motion for discovery sanotis and entry of judgment));
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“Respondent has fully responded to Petitiondisgovery requests . . .. ,” ([Dkt. # 24]
Resp’t Opp’n to Pet’r Mot. for Discovery Betions & Entry of J. (“Resp’t Sanctions
Opp.”) at 2 (filed June 15, 2015));

“Respondent provided the discovepguested by Petitioner evprior to the issuance of
the Board’s March 11, 2015 order . .If responsive documents do not exist,
Respondent is not requiréal create documents,id( at 1);

“Imperatively, Respondent had alreadyp@sded to Petitioner’s discovery requests
[before the motion to compel], but because Respondent did not file a response to
Petitioner’'s motion to compel, the Board issued the March 11, 2015 order that amended
responses be servedthout objections,”i@. at 5);

“Respondent has fully responded to and provided responses to the discovery at issue in
this case,”if. at 5);

“The Board should deny Pettier’'s motion for sanctions because|, at the time Barnaby
filed its opposition tahe motion for sanctions on June 15, 2015,] Respondent has served
amended responses gmdduced all documents in its possesgi¢ia. at 6 (emphasis
added));

“Respondent stands by its responses to all of Petitioner’s requeskds,” (

“Sanctions are not warranted in this cdseause it is cledhnat Respondent has
complied with Petitiones discovery requests,it( at 9); and

after complaining that Clockwork did not adequately confer with Barnaby before filing
the motion for sanctions, “[o]ne can only carde that this motion for sanctions was
brought for the purpose of delaying the proceedings and multiplying the costs of
litigation,” (id. at 2).

Yet, after repeatedly insisting nor more responsive information or documents exist, Barnaby

produced “newly located” information and docurn®en days after Clockwork’s final brief on the

pending motions was due. The Board has consigteziused to allow parties to rely on after-

the-fact produced documents in similar circumstan&e, e.gPresto Prods. Inc. v. Nice-Pak

Prods., Inc, 9 U.S.P.Q.2d (BNA) 1895, 1896 n.5 (T.T.A.B. 1988) (striking documents submitted

in support of a motion for summary judgmentesd the moving party had previously withheld

those documents based on the attorney-clieniigg®, and noting that, when a party refuses “to
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produce information sought in a discovery resfii’ it may not “thereafter rely on the
information as evidence in its behalf”).

Thus, as the record shows that Barnaby daiteproduce the Exhibits and the information
contained in paragraphs 5, 7, 8, 9, 10, 11, 12,ri814 in response to Clockwork’s discovery
requests, the Exhibits, paragraphs 5, 7, 80911, 12, 13, and 14, and the portions of the Reply
that rely on the Exhibits and tiformation contained in those pgraphs must be stricken from
the record.

IV.  The Supplemental Declaration must be strickerio the extent it contains statements
for which Mr. Barnaby lacks personal knowledge and foundation.

It is axiomatic that a declarant can onBcthre facts of which he or she has personal
knowledge. Fed. R. Civ. P. 56(c)(4) (noting thdteclaration usetb support or oppose a
motion must be based on personal knowledgend show that the . . . declarant is competent to
testify on the matters stated); TBMP § 528.05@arnaby has repeatedly insisted in its
discovery responses that “[Barnaby] has n@agrents with AirTime 500" and “no agreements
with [Clockwork].” See, e.g(EXx. A to Newberg Decl. (containing Barnaby’s August 2015
supplemental discovery responses and statind][tltegre are no agreements or policies between
[Barnaby] and [Clockwork]” (Interrogatory No. @nd “[tlhere are no agreements or policies
between [Barnaby] and AirTime 500" (RFP No. 12ge alsdDkt. # 36] Barnaby Suppl. Decl.

1 22.) As aresult, Barnaby would have nospaal knowledge of either entity’s licensing
practices and/or policies.

Yet, the Supplemental Declaration is rifélwconclusory statements about AirTime500’s

and Clockwork’s licensingractices and policies:

e “AirTime 500 required AirTime 500 membersg@n . . . licensing agreements whenever
a member desired to use an AirTime 500&radrk,” ([Dkt. # 36] Barnaby Suppl. Decl.
14);
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e “AirTime 500 and Clockwork Home Servicesgclrwere very particular about issuing
written licenses for the use of its intellectual propertig”{ 16);

e “Had AirTime 500 or Clockwork IP actllg been using the COMFORTCLUB mark
before Barnaby Heating & Air, LLC begaising the COMFORTCLUB mark, AirTime

500 or Clockwork IP would have required tigtrnaby Heating & Air, LLC enter into a

written licensing agreement for Barnadyise of the COMFORTCLUB mark,itl(); and

e “The fact that AirTime, nor Clockwork, requaeéBarnaby to enter into an oral or written
license for Barnaby’s use of the COMFORT@& thark is further evidence that neither

AirTime, nor Clockwork, were using the G-ORTCLUB mark prior to Barnaby’s first

use in January 2008i¢ 7 17.)

If Barnaby’s prior discovery responses aretand it is not a licesee of Clockwork or
AirTime500, then the above identified statetmsemust be stricken as improper because Mr.
Barnaby lacks personal knowledge to make thérBarnaby actually daehave this knowledge
because of its arrangements with AirTime, tBamnaby has been lying to this Board over the
entire course of the case. Either wing statements should be stricken.

More importantly, even if Barnaby now finalhdmits that it entered into agreements and
licenses with AirTime500 and Clockwork (which it did), these statements would nevertheless be
improper because they are not specific to Barnaby’s experience with AirTime500 and
Clockwork. Instead, they purgdo identify Airtime500’s ad Clockwork’s overall licensing
policies and practices whilesal presuming to know how Aiifie500 and Clockwork would act
in a hypothetical situation.Sgee id{{ 14, 16, 17.) Barnaby’s peral experience hardly gives it
foundation to speculate aboutrAime500’s and Clockwork’s overall policies, let alone what
either entity would do in allituations. Thus, as Mr. Bahy lacks the personal knowledge
required to make the above-listed statementagraphs 14, 16, and 17 — and any text in the

Reply relying on those paragraphs — musstbieken. Fed. R. Civ. P. 56(c)(4); TBMP

528.05(h).
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CONCLUSION
For the reasons stated above, Clockwork respectfully requestsdt2mard strike the
Supplemental Declaration of Charles Barnabhg accompanying exhibits, as well as any portion
of the Reply that relies on the Supplemental Bxtlon and/or the exhibits, and refuse to give
consideration of those materials in this case.
Respectfully submitted,
CLOCKWORK IP, LLC

Filed via ESTTA: August 18, 2015 By:__ /Brad R. Newberg/
Brad R. Newberg
bnewberg@mcguirewoods.com
McGuireWoods LLP
1750 Tysons Boulevard
Suite 1800
Tysons Corner, VA 22102-4215
(703) 712-5061
(703) 712-5187 (fax)

Amanda L. DeFord
adeford@mcguirewoods.com
McGuireWoods LLP

Gateway Plaza

800 East Canal Street

Richmond, Virginia 23219

(804) 775-7787

(804) 698-2248 (fax)

Attorneys for Petitioner Clockwork IP, LLC

2 Although not an independent bases upon whicstrike the Supplemental Declaration,
Clockwork respectfully requestisat the Board give no weigtd the paragraphs in the
Supplemental Declaration that are legal conolusiand/or argumentative and therefore not the
proper subject of a declaration, including hat limited to paragraphs 17, 27, and B&e
Weatherford/Lamb, Inc. v. C&J Energy Servs.,,186.U.S.P.Q.2d (BNA) 1834, 1836-37
(T.T.A.B. 2010).
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CERTIFICATE OF SERVICE

On August 18, 2015, in addition to being dilend served via ESTTA, this document was
sent by first class mail to tHellowing counsel of record:

JulieCelumGarrigue
CelumLaw Firm PLLC
11700PrestorRd
Suite 660 Pmb 560
Dallas,TX 75230

Counsel for Respondent Barnaby
Heating& Air

MelissaReplogle
Replogle Law Office LLC
2661CommonsBlvd.
Suitel42
BeavercreekDH 45431

Counsel for Assignee McAfee Heating
& Air Conditioning Co., Inc.

/Amandd.. DeFord/
Amanda L. DeFord
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK 1P, LLC )
)
Petitioner, )
)
V. ) Cancellation No. 92057941

) Reg, No. 3,618,331
BARNABY HEATING & AIR, and )
McAFEE HEATING AND AIR )
CONDITIONING CO., INC. )
)
Respondents. )

DECLARATION OF BRAD R, NEWBERG

I, Brad R. Newberg, declare and state as follows:

1. I am a pattner in the law firm of McGuireWoods LLP, counsel for Petitioner Clockwork
IP, LLC (“Clockwork™). I make this declaration in support of Clockwork’s Motion to Strike. The
following facts are within my knowledge and, if called and sworn as a witness, I could and would testify
competently thereto, The matters referred to in this declaration are based upon my personal knowledge,
and/or when referencing documents, such documents were reviewed by me and where appiicabie, were
obtained and compiled at my instruction by others attorneys employed by McGuireWoods LLP, and if
called as a witness I could and would testify competently thereto,

2, Attached hereto as Exhibit A are true and accurate copies of Respondent Barnaby
Heating & Air’s (“Barnaby™) Fourth Amended Responses to Petitioner’s First Set of Interrogatories and
First Supplemental Requests for Production, as well as newly produced documents. The amended
responses and newly produced documents indicate that they were not mailed, and therefore not served,
until July 31, 2015.

3. Barnaby’s fourth amended discovery responses, attached as Exhibit A, contain

information that Barnaby did not include in its three previous responses. Similarly, the documents




produced in connection with Barnaby’s fourth amended discovery responses, also attached as Exhibit A,
were not included in Barnaby’s prior document productions.

The undersigned being warned that willful false statements and the like are punishable by fine or
imprisonment, or both, under 18 U.S.C. § 1001, and that such willful false statements and the like may
jeopardize the validity of the application or document or any registration resulting therefrom, declares that
all statements made of his/her own knowledge are true; and all statements made on information and belief
are believed to be true,

Executed this 17th day of August 2015 at Tysons Corner, Virginia.

Brad R, Newberg, Esq. P
McGuireWoods LLP
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

In the Matter of Trademark Registration No. 3,618,331
Registration Date: May 12, 2009
Mark: COMFORTCLUB

Clockwork IP, LL.C
Petitioner
Cancellation No, 92057941

Y.

BARNABY HEATING & AIR, LLC

S M N N e N S e

Respondent.

RESPONDENT’S FOURTH AMENDED RESPONSES
TO PETITIONER'’S FIRST SET OF INTERROGATORIES,
AND FIRST SUPPLEMENTAL REQUESTS FOR PRODUCTION

TO: PETITIONER CLOCKWORK IP, LLC AND ITS COUNSEL OF RECORD:

Pursuant to Rules 26 and 33 of the Federal Rules of Civil Procedure and TBMP § 403, et
seq., Respondent Barnaby Heating & Air, LLC (*Barnaby™) serves its FOURTH Amended
Answers to Petitioner’s First Set of Interrogatories Nos. 7, 22 and 23, and its Supplemental
Response to Petitioner’s First Requests for Production of Documents.

Respondent, in answering these interrogatories, and requests for production will afford
the words contained therein their common, ordinary meaning, except as the Federal Rules of Civil
Procedure may specificafly define them. Respondent answers these interrogatories and requests
for production in accordance with the Federal Rules of Civil Procedure, the TBMP and the
Trademark Trial and Appeal Board applicable rules.

The pleadings in this matter do not indicate how the following entities are related to this
litigation: “Clockwork “SGI”, “AirTime”, “AirTime 5007, “Success Day”, “Success Academy”,
“CONGRESS”, “SGI EXPO”, “BRAND DOMINANCE?”, and “Senior Tech.” These entities are
not parties to this cancellation proceeding and without more information about each of these
entities, or how they are related to Petitioner, Clockwork [P, LLC. Until Petitioner amends its
pleadings in this case, or better provides an explanation of how any of the above entities relate to
Petitioner, Respondent is unable to provide accurate responses to Petitioner’s discovery requests

about these various entities.
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INTERROGATORIES

INTERROGATORY NO, 7:
Describe and list all agreements between Respondent and Petitioner, Respondent and SGI,

Respondent and AirTime 300, including without limitation all Acknowledgements of Non-

Solicitation Policy or Confidentiality Agreements executed by Respondent.

ANSWER: Respondent has no agreements with Petitioner. Respondent is not a licensee of
Petitioner. Respondent has no agreements with SGI. Respondent has no agreements with AirTime
500. Respondent is a former member of AirTime 500 and on August 21, 2007 entered into a contract
with AirTime, LLC. Respondent refers Petitioner to the August 21, 2007 contract between
Respondent and AirTime, LLC previously produced. See also the Technical Seal of Safety License

Agreement produced herewith. Respondent has never signed any agreements with Petitioner.

INTERROGATORY NO. 22:
Describe all facts and identify all documents and things upon which Respondent bases its denials

in Respondent's Answer to the Petition to Cancel in this proceeding.

ANSWER:
Respondent is unable to provide a narrative answer to this interrogatory and instead relies on

information that is available from its business records and electronically stored records in
accordance with Federal Rule of Civil Procedure 33(d). Respondent also incorporates its answers
to Interrogatories Nos. 1-4, 8, and 18. In drafting Respondent’s Answer, Respondent denied the
facts and claims in the numbered paragraphs corresponding to Petitioner’s petition for
cancellation that were untrue and with which Respondent could not agree. By way of example,
in Paragraph’s 1-3, from Petitioner’s Petition to Cancel, Petitioner alleges that it owns the
trademark “COMFORT CLUB”, Application No. Application No. 85/880911, filed March 20,
2013. In fact, Petitioner does not own the “COMFORT CLUB” mark and has since abandoned

its .S, Trademark application.

Petitioner also claims it owns the COMFORT CLUB mark and has been using it since 2006.
Respondent denied this paragraph because it is untrue. Tt is untrue, because Petitioner has failed
to produce any evidence that is has used the Mark since 2006. Petitioner filed an application with
the U.S. Trademark Office on March 20, 2013 alleging as its filing basis an intent to use the
COMFORT CLUB mark in comruerce rather than actual use. Petitioner willfully made false
statements knowing they were punishable by fine or imprisonment, or both, under 18 U.S.C.
Section 1001. Despite such knowledge, Petitioner willfully filed a federal trademark application,
filed under 15 U.8.C. Section 1051(b), asserting that it believed it was entitled to use the Mark in
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commerce and that no other entity, including Respondent, had the right to use the Mark in
commerce. This was a willfully false statement made by Petitioner in March 2013, just shortly

before filing its Petition to Cancel.

Petitioner’s Petition to Cancel contradicts basic representations made by Petitioner’s attorneys’
and/or agent’s in the written documents and verbal discussions prior to the initiation of this

cancellation proceeding.

Petitioner signed a sworn declaration before the U.S. Trademark Office, and was warned that
willful false statements and the [ike so made are punishable by fine or imprisonment, or both,
under 18 U.S.C. Section 1001. Petitioner also declared under oath that under 15 U.S.C. Section
1051(b), (1) it believed it was entitled to use such mark in commerce; (2} that to the best of its
knowledge and beliet no other person, firm, corporation, or association has the right to use the
marlk in commerce, either in the identical form thereof or in such near resemblance thereto as to
be likely, when used on or in connection with the goods/services of such other person, to cause
confusion, or to cause mistake, or to deceive; and (3) that all statements made of his/her own
knowledge are true; and that all statements made on information and belief are believed to be
true. Not only did Petitioner abandon its federal trademark application, but it has failed to
provide any evidence it used the COMFORTCLUB Mark in commerce since 2006, and there are
zero documents attached as exhibits to Petitioner’s Petition to Cancel indicating any use by
Clockwork IP, LLC. of the COMFORTCLUB mark as early as 2003, or from 2003 to 2008.

Respondent also bases its affirmative defenses on the timing of Petitioner’s Petition for
Cancellation, which was filed well over five (5) years after Respondent began using the
COMFORTCLUB mark in commerce. Respondent has never owned a “One Hour Heating and
Air” franchisee and never attended any meeting where “One Hour Heating and Air” marketing

materials were distributed.

Respondent’s date of first use of its COMFORTCLUB mark precedes the date Respondent

attended an AirTime500 expo. Respondent has never done business with Petitioner. Respondent

has never entered into a contract with Petitioner. Respondent is not a licensee of Petitioner’s.

Respondent declines to provide a further narrative answer to this interrogatory because the
interrogatory asks for information that is available from documents produced in this case, on

which Respondent relies in answering this Interrogatory, and the pleadings filed in this case, and
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this interrogatory is best addressed via a deposition. Fed. R. Civ. P. 33(d).

INTERROGATORY NO. 23:
Describe all facts and identify all documents and things upon which Respondent bases its

Affirmative Defenses in Respondent 's Answer to the Petition to Cancel in this proceeding.

ANSWER:
In reliance upon Federal Rule of Civil Procedure 33(d), Respondent declines to provide a

narrative answer to this interrogatory and relies on its business and electronically stored records
that were produced in this case. Fed. R. Civ. P. 33(d). Respondent relies on any and all
documents produced herewith, including (1) its business records, (2) documents produced by
Respondent in this case, (3) conversations Respondent has had with Petitioner’s agents or
employees, (4) representations made by Petitioner and its employees, (5) representations made by
Petitioner’s attorneys during the pendency of this matter and prior to the initiation of this matter,
(6) Respondent’s federal trademark application and registration materials, and (7) Respondent’s
memory, (8) Petitioner’s federal trademark application and the corresponding file materials, (9)
Petitioner’s abandonment of its federal trademark registration, (10) any and all documents that
Petitioner may produce in this case, or identify in its Disclosures, discovery documents, prefrial
disclosures, or other materials filed in this proceeding, (11) all corporate registration and
formation documents and dissolution documents, (12) all assignments on file with the U.S. Patent
and Trademark Office. Respondent also relies on the Technical Seal of Safety License
Agreement signed by Barnaby Heating & Air, LI.C and AirTime 500, LLC. To the extent this
interrogatory calls for a narrative from Respondent and to the extent Respondent has
inadvertently failed to recall each and every single document, fact, or circumstance upon which it
relies in defending against Petitioner’s baseless claims, Respondent specifically reserves the right

to supplement and amend this response.

REQUEST FOR PRODUCTION NO. 12:

All agreements and policies between Petitioner and Respondent, Respondent and SGI, and

Respondent and AirTime 500.

ANSWER:
There are no agreements or policies between Respondent and Petitioner. There are no

agreements or policies between Respondent and SGI. There are no agreements or policies
between Respondent and AirTime 500. Subject to the foregoing, see documents previously

produced and documents produced herewith.
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REQUEST FOR PRODUCTION NO. 13:

All written communications between Petitioner and Respondent, Respondent and SGI, and

Respondent and AirTime 500.
ANSWER:
There are no written communications between Respondent and Petitioner. For any

correspondence between SGI or AirTime 500 and Respondent, see responsive documents

previously produced and attached hereto.

Dated: July 31, 2015

Barnaby Heating & Air, LLC

/s/ Julie Celum Garrigue

JULIE CELUM GARRIGUE
Celum Law Firm, PLLC
11700 Preston Rd.

Suite 660, PMB 560

Dallas, Texas 75230
P:214.334.6065
F:214.504.2289

E: Jeelum@eelumlaw.com

Attorney for Respondent, Bamaby Heating & Air, LLC

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing RESPONDENT’S FOURTH
AMENDED RESPONSES TO PETITIONER’S FIRST SET OF INTERROGATORIES,
NOS. 7, 22, AND 23, AND FIRST SUPPLEMENTAL RESPONSES TO PETITIONER’S
FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS was served on
counsel for Petitioner and counsel for Co-Respondent, this 31¥ day of July 2015, by email and
by sending the same via First Class Mail:

Brad R, Newberg

McGuireWoods, LLP

1750 Tysons Boulevard

Suite 1800

Tysons Corner, VA 22102-4215
T:703.712.5061 (Direct Line)
F:703.712.5187

Email: bnewbergi@meguirewoods.com

RESPONDENT’S 4™ R0OGS. AND SuPP. RFP’s PAGES5 QF 6



Counsel for Petitioner, Clockwork 1P, LLC

Melissa Replogle, Esq.

Replogle Law Office, LLC

2312 Far Hills Ave,, #145

Dayton, OH 45419

T:937.369.0177

F: 937.999.3924

Email: melissa@reploglelawoffice.com

Counsel for Co-Respondent, McAfee Heating & Air Conditioning, Inc.

/s/ Julie Celum Garrigue
JULIE CELUM GARRIGUE
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Service Club Membership Application
3 Regional Options

Club memberships were created exclusively for AirTime 500 members to provide routine maintenance on their
HVAC systems and help protect their clients from majer service problems. The latest version of club membership
provides multiple levels of protection to the customers with discounts and annual inspections to the homeowner.
AirTime 500 members realize how beneficial these plans are when protecting the safety and welfare of their -
customers, Club memberships offer steady cash flow, happier team members, planned growth, and lower marketing
costs. In addition, they increase the value of the business and create an excellent place to train future servic
technicians. :

Companion piece and separate enrollment form that is used in conjunction with the Club Membership program.
8 ¥2 X 11 invoice, 3-color, 2-part carbonless form.

877-227-5462
www.absoline.com

Region {Required, please choose one
[1Region1 [ JRegion2 []Region3

P Quantity Investment Total

Service Cluty
ke 11,000 438800
11,500 $412.00 $
[_]2,000 $435.00 $.
Set Up Fee $ 25.00
Shipping & Handling* _
Total §$

*Shipping is based on UPS Ground service; price may vary depending on the destination
address. Additional charges will apply for expedited service.

Please ship order to:

Company Name
Address

City, State, Zip
Phone . _ Fax

Email

Owner's Name
Payment Information: ,

[ Credit Card # ‘ Exp..Date
[] Check is enclosed (Please make payable to Advantage Business Solutions)
Authorized Signature

*Refunds apply if and only when an unopened material can be restocked; this is due to the nature of
exclusivity and copyright laws. Defective materfals may be exchanged: for the same exact material.

PLEASE FAX COMPLETED ORDER FORM TO 615-515-0024

AT5-001

Advantage Business Solutions
6213 Charlotte Avenue, Suite 100, Nashville, TN 37209




Work order # Customer #_

Narme___ L _..Date L .
e - | _ MorVent Services, Inc.
Sy C " sme 7 Air Conditioning & Heatlng
e . ? ‘ : 503 N: Walnut Strest
Home phone . e _ Work _ ‘ Kennett Square, PA 19348
Emalladdess . = ' (610) 444"3333
.Scﬁedulgd arrival — Actual arrival ; S - : StralghtForward
SYSTEM INFORMATION ~ Ageoutdoor___ Agelndoor Pricing.
Manufacturer | |
© Model #
Serial # ‘ e
“Cd b 1 2 3 45 - 12 3 5 o & S
.Condition (#, est) i , : 4 > CLUB LEVEL @Q' 00\9 Q&\’\‘.‘

-‘_plac [nslall In&w, nty co rco ,relocate condensing umt fT
'higat exchanger reversm valve, sucuon accumu!ato

compressor, major duct repair, in warranty evaporator coil confrol valve, pump, refﬂgerant Ieak

4 Repair, Replace, Install: O EM. motor, O.E.M. burners, primary circuit board, |n~warranty
search and repal, refrigerant recovary and recharge suction fine dryer.

Qty___ X ($ ea):_ = 7

3w an'and pulleys unlversal urn
)l d gasvalve heat st' 2

- Repair, Replace, Install: Air-baiance, blower fan, breaker, clean complete NC clean complete $189 $151 Free Free

- furndee, condenser fan blade, contacior, disconnect box, contml switch, drain pan, drain line, - o o '
minor. duc{ repal, flue repair, humidistat, relay, saquencer, shaft and bearmgs start Kif; timer,

UV iight bulb witing, Qty

_X($ea).. -  :=

__"Blower, breaker-—draln! dram iine |gmz,, companenits,
mastat. e

- R Repa ,Heplace, nstail: Air
ensor Fre _,giow coi

swﬁch capacltor dram fine, ml medla'cartr dgse; flame: -
_humldlrer pad plot thermocouple sta‘ _ard, hammostat, ransformer: .

Qty. X ($ ea):

Qiy. X ($ ea):.

PAID VIA:____Platinum Club..-_Gold Club___Cash-check#..____. Diagnosis $99 $19.95 Free Free
‘7 __Visa_.___ Mastercard Discover - American Express  Total due tq‘day

I EHENIREE RN RN Cre—

. Cardholder & Work Satisfaction signature — - Technician 'signat_ure' :

Pt 'a trained professional, | recommend the following;
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Work order # Customer #

Name , Date . _ .
Address ' o c . p y
City State - Zp om an -

Home phone Work : | Logo
E-mail address 5 5 5. 5 5 5’- 5 5 5 5

Schedufed arrival Actual arrival
SYSTEM INFORMATION .
Outdoor Indcor Stra !g.ht.Forwa I'd

Manufacturer Pr icing™
Model # .
Serial # ‘

| S CLUB LEVEL
Condition {1= bast) 1t 2 3 4 5 1 2 3

SIVER/GOLD  SILVER/GOLD
DISCOUNT  compo  WSURANCE

U 8890 $712.870° $70

g < :ﬁepég_ir,,l‘?éb‘iaf:g,:I[:Stéll;En-wérféhty‘cohdénsér call; relocate condensing Ui, Lfiui_a,-:".". L _
oF in=wartanty heat exchanger, reversing valve; suctior accumuilator, - . ¢ el T e e T
4 Repair, Replace, Install: 0.E.M. moter, 0.EM. burners, Frimarycircuit boartd, In-warranty $477 $382 $70 $70

comprassor, major duct repal, in-warranly evaporator coil, control valve, pump, refrigerant
leak search and repair, refrigerant recovery and recharge, sucilon line dryer.

Qty  X($ea) - =
Wersal-ourners; secondaryclrcwtboa;d, SAROE $287
at-s_,tﬁ _gaitgr,'glac;fpnicthgrmo_stat, Y O

K ; ,;Bepéij?,-ﬂepléc.é,-lr‘iét' ':,liid.‘-:déﬁfai:i.;‘aﬂd pulléys, i
w.J iniversal motor; defrost contrdl board: gas valve, |
o umace rewlre, o T

complete furnace, condenser fan blade, contactor, disconnect box, control switch, drain pan,

drain line, minor duct repair, flue repair, humidistat, relay, sequencer, shaft and bearings,

start kit, timet, UV light bulb, wiring. Qty . X ($ea) =
- Clean; Adjust: Blower; breaker, drain, dréin fine, ignition components, fiter, evaparator coll, "~ - .. $99 - $79. - '§
=) fins, pifol; vent thetmostat: =~ 0 T e T R oo R T
-} Repair, Replace, Install: Alr fiow switch, cepacitor, drain fine, fiter media cartridgs; flanie ‘ AR
- A .senso'r,-Er,eqh;.glow.cgi!,ihum_rd_lﬁgl_'_r,pa’d,,pilqt;:,thennc;;cup!e;standardiherm‘ostat.-trans-- Qty X(Sea) .. .-

2 Repair, Replace, Install: Air balanice, blower fan, breaker, clean complete A/G, clean $189 $151 $70 $70

farmet, "

Qty X (% ea): =
Qty. X ($ea): =

PAID ViA: Combo Club Insurance  Cash-check # Diagnostic Fee: $99

o Visa %_W_m__Mastercard__wmD:scoverﬁ‘___Amencan Express Total due today

cc#. 1 i oy ; i IE I | ' Exp.

- : T : . Lo ————
Cardholder & Work Satisfaction signaturs Technician signature
. As a frained professional, | recommend the following: '
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October.7, 2008

Charles Barnaby

Bamaby Heating & Air

4620 Industrial Street, Suite C
Rowlett, TX 75088

RE: Technician Seal of Safety™ Licensing Agteement Requirements

1 have received notification that you have entered into a Licensing Agreement with AirTime500 for use of
‘Techmician Seal of Safety™. I havé enclosed the original agreement for your records. In orderto
maintain compliance, as outlined in the License Agreement, you will need to fulfill the following two
requirements and submit proof in one of the manners listed at the end of this letter:

e Current INSURANCE: We have received a copy of your Insurance Certificate. Please keep in mind this .

obligation is an ongoing task and it’s your responsibility to make sure it’s renewed upon expiration.

Tt should have listed both AirTime 500 and Clockwork Home Services, Inc. as additional insured on your

general liability policy with a minimum limit of $1,000,000 (see Paragraph 5.2 of License Agreement)
Submit the insurance certificate once this has been added.

+ PROOF OF USE: Prior.to implementing the Technician Seal of Safety™, please submit all proofs or
samples of how you intend to use the mark (see Paragraph 3.2 of License Agreement) to be sure you are
using the trademark in the appropriate way.* For example, yellow page ads, invoices, letterhead, business
cards, pictures of trucks, etc. If you are not immediately putting the mark into use, please let me know.
Submit actual samples of use by the date specified below™*, The trademark must read exactly ag it was given
with the correct trademark symbol. Additionally, no exira punctuation may be added, and no words may be
changed, added to or deleted from the trademark.

**The following options are available for von to submit the requirements by December 10, 2008:

E-mail: dschneider@yoursgi.com
Fax: 314-862-2314 : : S
Mail:  AuTime 500 |
' Dentse Schneider )
7777 Bonhomme, Suite 1800
Clayton, MO 63105

Best Wishes for Success,

Denise Schneider

Project Traffic Manager
Cc: File




TECHNICIAN SEAL OF SAFETY

License Agreement
AirTime, LLC

This Licensa Agreement ("Agreement”) is entered ino as of the date indicated below, by and between AirTime, LLC, a Missouri imited liability
company, dba AirTite 500 ('ArTime" or "ws," “our," or "us"), and the undersigned business entity and/or individual(s) engaged in business
(jointly and severaly referred to as the "Member" or "you" or "your”). a :

WHEREAS, the trademark noted below (the “Licensed Trademark’} s used by AlrTime under authority from Clockwork Home Services,
Inc., formerly known as VenVest, Incorporated, & Delaware corporation ("Clockwork™); and '

WHEREAS, AlrTime has the exclusive right to license and/or sublicense the Licensed Trademark; and -

WHEREAS, Member, as pari of Member's membership in AirTime, desires to use the Licensed Trademark in furtherance of Member's
established heafing, ventilation and air condifioning confracting business (the ‘Licensed Business”).

NOW THEREFORE, in consideration of the foregaing, the parties do agree as follows:

1, GRANT OF LICENSE, TERM : ' '

14 ~ Subject o all the terms and conditions of this Agresment, AirTirvie grants Member a nonexclusive and limited license {"License"} to use the
Licensed Trademark in connection with Member's Licensed Business but only within in the geographical area stated on Member's Membership
Agreement with AlrTime {"Membership Agrestent’) and only in accordance with the other terms and conditions of thig Agreement, the Membarship
Agraemert andlor any rules, requlations or interpretations regarding this Agreement andfor the use of the License that AirTime has or may issue.

1.2 150 noted below, tha License includes the fight fo use the Licensed Trademark, in conjunction with the name of the Licensed Business,
as noted in this Agreement (or a portion of the full name to be approved in writing in advance by AirTime) must be used in conjunciion with the
Licensed Trademark. ‘

13 Excent as otherwise provided in this Agreement, the Initial term of this Agreement will be twelve (12) months effective from the date of the
execution of Membar's AirTime Membership Agreement or the date of the execution of this Agreement (whichever agreement is executed last) and,
unless otherwise terminated, automatically renews for one (1) year periods so long as Member confinues fo be a member of AirTime in good standing.
Upon the termination of Membar's AirTime membership or Member's breach of this Agreement andfor the Mermbership Agresment, this Agreement, the
License and any rights granted hereunder to Member autematically ieminate without further nofice. Should the Agresment be terminated by AirTime -
without any breach of this Agreement and the Membership Agreement cn the part of Member, Member has the option of paying a ane-time fee equal fo
double the Initial membership fee in A Time {valued at the fime of the exercise of this option by Member) to continue using the Licensed Trademark under
this Agresment so jong as Member () continues to operate the Licensed Business and (b) Membar continues to follow all of the other terms and
conditions of the Agreement andior the Membarship Agresment that pertain or relafe to the Licensed Trademark.

2, OWNERSHIP OF RIGHTS : : :

2.7 Member expressly recognizes and acknowladges that Clockwerk exclusively owns all of the right, fifle and interest in and to the Licensed
Tradermark, Upon expiration or upon termination of this Agreement andfor the License for any reason, Member shall promptly cease all use of the
Licensed Trademark and shall thereafter not use the Licensed Trademark or any related, confusing or colorable simulation of the Licensed
Trademark. This Agreement ancior the License does not entitle Member te any interest in or ownership rights fo the Licensed Trademark and
Member does hot have any right or license fe use any present or future Licensed Trademark in the premotion or conduct of Member's Licensed
Business except as authorized in this Agreement,

2.2 *Wember shall notuse the Licensed Tredemark for any purpose otherthan in conniection with the Member's Licensed Blisiness and atno fime
shall Member use asy related, confusing or colorable simuiation of the Licensed Trademark for any purpose. Member agrees not to contest or
challenge Clockwork's rights to the Licensed Trademark during the term of this Agreement or thereafter. Atno time will Member claim any right, title or
interest in the Licensed Trademark or other mark or name that may be in any way simliar to the Licensed Trademark, Member expressly recognizes
that any violation of the terms of this Agreement In regard to the Licensed Trademark, any misuse of the Licensed Trademark andfor the use of any
related, confusing or colorable simutation of the Licensed Trademark without AirTime's priorwritten consent will cause AirTime and Clockwork to suffer
imeparable damage and Member agrees that preliminary and pemmanent injunciive and other equitable relief shall be appropriate to prevent the
continuation of such conduct provided that such remedy shall not be exclusive of other legal or equitable remedies as may be available.

3. QUALITY CONTROL

3.1 Member agrees that the services and/or products offered or sold in connection with the Licensed Trademark shali at at times be of a
quallty consistent with the stendards reguired of Member as a result of Member's membership in AirTime,

32 During the term of this Agreement, Member shall submit to AirTime for approval any materials that confain the Licensed Trademark
andfor plctures of objects or other personal property that display the Licensed Trademark as actually used and/or permit AirTime to conduct
unannounced inspections of Member's premises to enable AirTime to verify that the Member is complying with the standards of this Agreement.
3.3 inthe event that AlrTime disapproves of any materlals or samples submitted or finds inspection results unacceptable pursuarnt to Section
3.2 and gives Member notice per Section 1%, Memkber shall comply with such instrucfions as AlrTime may provide and shall give satisfactory
virittan notice of such compiiance within ten (1C) days of its receipt of such instructions.
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4. FEES

4.1 Member agrees to pay AirTime a non-refundable, one-time license fee of $1.00 for the granting of the License pursuant to this
Agreement. Additionaily, if Member requests that a logo be prepared for Member's use, then Member authorizes that the cost of same may be
charged by AirTime to Member's credit card and/or bank ACH debit account on file with AirTime.

5. INDEMNIFICATION, INSURANCE AND COMPLIANCE WITH LAWS

5.4 Member shali indemnify, defend and hoid harmless AirTime and Clockwork, along with any affitiates of either, and their respective
directors, officars, employees, agents, licensees and their respective independent contractors, from all iability and expense, including attomeys'
fees, which arise directly or indirectly from (a} any breach of this Agreement by Member, andfor (b} any claim of or actual use or misuse by

Member of the Licensad Trademark, andfor(c) any slaim arising out of alleged defective products installed andfor sold andfor services provided by

Member andfor any failure to warn on the part of Member andfor (d) any dlaim of or actual negligent, willful or intentional act or omission of the
Member or its direclors, officers, agents, employees or mdependentcontractors This indemnification shall survive the term andfor termination of
this Agreement,

52 Ataliimes dunng which Member uses the Licensed Tradema:k it shall maintain atits own expense, an acceptable policy of liabilty insuranca that
will insure flo the extent permitted by law) against the tems noted as subsections (4 ), (b), (), and (d).n.Section 5.1 . The-policy limit for such lability

Insurance shall be a minimum of $1,000,000.00 per occurence and shall name AirTime and Clockwark as additional insured petties. In addition, such -

“ligbiity insurance policy shall recuire the Tnsurer fo notify AirTime of any modification or termination of the insurance at least twanty (20) days in advance of
such modification cr termination. Upon tequast, Member shall fumish to AirTime proof of its Insurance coverage.

53  Member reprasénts and warrants that Membar is and will confinus to be during the term of this Agreement in compliance with all focal,
state and federal laws and regulations govering the operation of Member's Licensed Business. Upon request, Membar shall furmish or
demonstrate to AirTime appropriate proof of compliancs with such laws or regulations.

6. INFRINGEMENTS

8.1 AlrTime shall take reasonabie steps, in its sale discretion, to protect against infringement of the Licensed Trademark. Member shall have
nio right or claim against AirTime for any alleged failure to proceed against or inability fo prevent any third-party conduct regarding the Licensed
Trademark or for any disability, limitation or infirmity in Clockwork's andfor AirTime's right, title and interest in the Licensed Trademark and
Mamber's sole and exclusive remedy in that event is Member's termination of this Agreement.

7. TRADEMARK AND COPYRIGHT REGISTRATIONS

7.1 AirTima shall be responsible for ali trademark registraticns of any of the Licensed Trademark covered by this Agreement and copyri ghi
registrations of all adverfising, promotional material and forms provided to Member for its use under this Agreement,

7.2 Member must always use its own business name in association with its use of the Licensed Trademark. Member may nof incorporate the
Licensed Trademark within or as part of its business name under this Agreement, if applicable. During the term of this Agreement, AirTime may
offer to Member the use of additional trademarks for Member's use. Unless the subject of a separate written agreement between Member and
AirTime, Member agrees that any additional frademarks granted by AirTime during the term of this Agreement are considered to be and are
treated as aLlicensed Trademark as defined by this Agreement and ars, as such, subject to the terms and conditions of this Agresment.

8. DOMAIN NAME
8.1 AirTiree will maintain ownershlp of the Domam Name

8. TERMINATION

9.1 This Agreement automatically terminates if any one or more of the following oceur: .
{a) Member breaches any curable provisions of this Agreement and such breach has not been fully cured in accardance with AirTime's
specifications within ten (10) days after nofice of breach has been given pursuant to Section 11;
(b} Member breaches any non-curable provision of this Agresment;
{c) Member discontinues or terminates its Licensed Business;
{d} Member attempts to essign, sublicense or encumber this Agreement, the License, andfor any rights thereunder without AirTime's
prior written approval;
(e} Member's membership in AlrTime terminates for any reason andfor at the request of either party;
{fy Member shall become insolvent, or make any assignment for the benefit of creditors, or shall file any petiion under Chapter 7, 16,
11 0r 12 of THle 11, United States Code {or any simllar lew which might be applicable o Mambey orits business), or shall file 2 voluntary

petition in bankruptoy, or shall be adjudicated a bankrupt or insalvent, o If any receiveris appointed for its business or property, orifany ..

trustee in bankruptoy or insalvency shall be appointed for it
9.2 Member may terminate this Agreement by giving AlTime sixty (60) days notice in accordance with Section 11,
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10. DISPOSAL OF MATERIAL AND REMOVAL OF LICENSED TRADEMARK UPON TERMINATION OF AGREEMENT _

10.4 Upon terrination or expiration of this Agreement, Member shall have no further rights to use the Licensed Trademark. In addition to any
otherinstructions given by AlrTime, Member shall remove and/or obliterate the Licensed Trademark from any vehicles, uniforms, buildings, signs
and/or other property of Member and shal destroy all items, such as but not limited fo, forms, advertisements, business cards and the like bearing
the Licensed Trademark no latet than thirfy (30) days of such termination or expiration of the License. Furthermore, Member agress rotfo use or
reprint any copyrighted material owned by AirTime andfor Clockwork thai was furnished to Member for its use during the term of the Agreement
and/or the Membership Agreement. Member agrees to allow AlrTime or its authorized representative to inspect Member’s premises to verify that
Member has complied with the provisions of this Section. ' '

10.2 Iftermination of this Agresment is due solsly to Membes's voluntary termination of ifs AirTime membership while it is a member in good
standing, Member has the optien to continue to use the Licensed Trademark for the remaining term of this Agreement {up to ohe vear) by paying
AirTime a weekly foe of $350 and provided that Member (a) continues to operate the Licensed Business and (b) Member continues to fotlow all of
the other terms and conditions of the Agreement and/or the Membership Agreement that pertain or relate fo the Licensed Trademarlk. The weeldy
fee shall he payable by cradit card or by debiting of Member's bank account and Member must provide AlrTime with appropriate documentation
regarding the selacted payment opfion when Member exercises its opfion.

11, NOTICES
All nctices to be given under this Agreement shall be given or made at the respecilve addresses of the parties set forth below, untess notification of
achange of address is given in wriing. The aforementioned shall be sent by cerlified mail with a refurn receipt requestad or by overnight express
delivery with signaturs of receipt required and shall be deemed given at the time they are sent,

12. NO JOINT VENTURE OR FRANCHISE .

Nothing herein contained shall be construsd to place AirTime and Member in the relationship of partners or joint venturers, principal-agent or
master-servant, franchiser-franchisee'and, except as expressly provided hereln, neither shall have any power to obligate or bind the otherin any
manner whatsoever. Member further acknowledges that this Agreement is not a franchise arrangement nor will Merber assart at any time that
this relaticnship Is or was a franchise.

13. NO ASSIGNMENT

This Agresment (in whole or i parf) andfer any rights granted shall not ba assigned, transferred {by operation of law or otherwise), sublicensed ar
encumbered by Member withaut the prior written consent of AirTimes and any such unauthorized assignment, transfer, sublicense or encumbrance shall
. bevoid. AirTime may assign or transfer this Agreement or any rights hereunder to any third party without any requirement of prior nofice or consent.

14. NO WAIVER, MODIFICATION, SEVERABILITY

Nene of the terms of this Agreement can be waived or modified except expressly in writing signed by both parties or their duly authorized agents.
The failure of either party fo insist on compliance with any provisions shail not constitute a walver of such provision in the future, or of any othar
provision atany fime. If any provision is held to be invalid or unenforceable by any court of competent jurisdiction or any other authority vested
with Jurisdiction, such holding shall not affect the validity or enforceability of any other provision of this Agreement.

15. MISCELLANEQUS o ‘
181 Thiswriting Is Intended by the parties as a final expression of their agreement and as a complete and exclusive statement of the terms
-agreed-te. - No-course of prior-dealings betwean the partiss-and rio usage of thetrade shall-be.relevant or admissible té-supplethent; explaimor— - — -~
vary.any of the terms to fhis Agreement. Acceptance of, or acquiescence In a course of performance rendered under this or any prior agreement '
shall not be refevant or admissible o determine the meaning of this Agreement even though the accepting or acquiescing party has knowledge of

the nature of the performance and an opportunity to make objections. No representations, understandings; or agreements have been made or
relied upon in the making of this Agreement other than those specifically set forth in this Agraement,

15.2 The Section and Sub-Section headings of this Agreement are for the convenience of reference only and do not form a part of thig
Agresment and do nct in any way modify, interpret or construs the intentions of the parties, ' }

153 This Agresment will be govered by and construed in accardance with the laws of the State of Missouri, without regard to confiict of laws
principles. Any action arising out of or relating o this Agreement will be brought by the patiies.oniy in a Missoun state court or a faderal cout sifing within
Missourt, which will be the exclusive venue of any such action, Each party waives any objection to the laying of venue of any such action, and imevacably
consents and submits to the jurisdiction of any such designated court (and the appropriate appellate couris) in any such action. Service of process and

any other nofice in any such ection will be effective against such party when fransmitted in accordance with the nolice raquirements set forth above.
Nothing contained herein will be deemed to affect the right of & party to serve process in any manner permitted by law, WAIVER OF JURY TRIAL - EACH

OF THE PARTIES HEREBY IRREVOCABLY AND UNCONDITIONALLY WANES ANY RIGHT THAT THEY MAY HAVE TO ATRIAL BY JURY INANY
ACTIONINVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER {(WHETHER SOUNDING IN TORT, CONTRACT OR OTHERWISE) IN ANY WAY
ARISING QUT OF, RELATED TO, OR CONNECTED WITH THIS AGREEMENT, '
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ACTION INVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER (WHETHER SOUNDING IN TORT, CONTRACT OR OTHERWISE) N ANYWAY i

ARISING OUT OF, RELATED TO, OR CONNECTED WiTH THIS AGREEMENT.
184 Heitherparty to this Agreement breaches or attempls 1o bresch any of the terms hereof, that patly shall pay to the non-bre
upon wrilien demend or @5 part of a judgment all of the non-breaching party's costs and expenses, including reasonable stomeys' fa
by ths non-breaching party in enforeing the terms of this Agreement, whether or not itgation 1 commenced. .
168 Following termination of this Agreement and/or the License (for any reason andfor by eitiver perty), certaln terms, copdl
obligrations ofthis Agreement and any obligations o be performed upon or following any termination of ihis Agreement andior the Licens

ng and ¢
pursualjt )

toany pravision ofthis Agreement, and any miscelianeous provislons that are relevant fo any such obligations, 2s setforth in lhisAgreernant. will .

- neverheless survive and continue in ull foree and effect,
IN WITHESS WHEREQF. the parfies have signad this Agreement as of day and year noted below.
LICENSED TRADEMARK..... - - e

TECHNICIAN SEAL OF SAFETY |
» DATE OF AGREEMENT: /0 -2-~7ce B

“MEMBER" AT

" AlrTime, LLC
" { Iq { ‘n '
Print Full Name of Corporation or Clinited
Linbility Company, If applicabls

R R EER

— ' Autharizad Signature

Authorlzed Slgnoture OF Co-Owner OF Bualneys

|
Frink Fall Navns of Avliorized Signature OF Co-Ovinar Of Buplass 0707/ /7% W |
$ Ok ok ok kK /‘V\(/ 04 !

He2o Laclo sty e | Street #c i
|
|
|

Businzas Address - |
[ Tos. “2850%%
City State Zp

g!gnature Cf Authorized Officarof Gorporation or Limited Liabliity Address:
ompany : )
: . 7777 Bonhomme, Suite 1800

_Cohanbes B & rnadsy St Louis, Missouri 63105

Print Full Name of Authorized Officer of Corporation or Limited Attn: Patty Myers i

Liability Cotmpany Phone: 877-862-8181 !
.k w Facsimile: 314-862-2314 !

Authorized Signature Of Gwner Of Buslness ' : :

s s e = e T e el e e e I PR NOTE: ’Tha Oﬂe-ﬂme “Gense feeors.‘

Prixit Fult Name of Authorized Signature Of Owner Of Busingss per year for the granting of this llcense wil
*EEE kK be charged to yaur aceount on file mfit}

AirTime 500, LLC.

|
i

gasza  3ovd DNILYIH AgGUNHSE EIB95LPELE 45160 B889Z/cBsal
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ACTION INVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER (WHETHER SOUNDING IN TORT, CONTRACT OR OTHERWISE) IN ANY WAY
ARISING QUT OF, RELATED TO, ORCONNECTED WITH THIS AGREEMENT.

154 Ifeither party to this Agreement breaches or attempts to breach any of the terms hersof, that party shall pay to the non-brezching party
upon written demand or &s part of a judgment all of the non-breaching party's costs and expenses, including reasonable attomeys' fees, incurred
by the nan-breaching party in enforcing the terms of this Agreement, whether or not litigation is commenced.

15.5  Following termination of this Agreement and/or the License (for any reason andjcr by either party), certain terms, conditions and
obligations of this Agreement and any obligations to be performed upon or following any termination of this Agreemant andior the License pursuant
to any provision of this Agreement, and any miscellaneous provisions that are relevant to any such obligations, as set forth in this Agreement, wil
nevertheless survive and continue in full force and effect, : .

INWITNESS WHEREQF, the parties have signad this Agresment as of day and year noted bejow,

LICENSED TRADEMARK......

TECHNICIAN SEAL OF SAFETY

» DATE OF AGREEMENT: /0 - 2~zo00%

“MEMBER” “AlrTime”
”, - - AlrTime, LLC
Panaby Herdiv, o AMZ,J Lic . e

Print Full Name of Corporation or Cifnited
Liablility Company, if applicabie

- ' NEEEE By, .
M Authorized Signature
Signature Of Authorized Oéf{c}of Corporation or Limited Liability

Address:
Company .
7777 Borhomme, Suite 1800
C A enrbes [2 g redy St. Louis, Missouri 63105
Print Ful Name of Authorized Officer of Corporation or Limited Attr: Patty Myers

Liability Company Phone: 877-862-8181

R Facsimile: 314-862-2314

Authorized Signature Of Owner Of Business

NOTE: The one-time license fee of $1.00
Print Full Name of Authorized Signature Of Qwner Of Business per year for the granting of this license will

R, be charged to your account on file with
AirTime 500, LLC.

Authoerized Signature Of Co-Cwner Of Business

Print Full Name of Authorized Signature Of Co-Owner Of Business
* % % % W X

Hozo facluet@ie | Strevt HC

Business Address

Rowtetr Tk 250%2

City Stafe Zip
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How do I obtain the Technician Seal of Safety?

To obtain the Technician Séal of Safety, you must first complete the enclosed
licensing agreement. Please read it thoroughly and call if you have any questions. Fax
your request to 314-727-7237.

Please Note: You must use the seal the way we have it registered. Be sure you
‘have the “TM” next to the seal so we can continue to protect for all the members.

To obtain the artwork, you must be registered online at www.contractorwizard.com.
If you have yet to register, now is the time to access the artwork! Once you have been
granted access to this website and have been authorized to use the Technician Seal of
Safety, you will be able to download the Technician Seal of Safety artwork and marketing
materials. (Please allow 36-48 hours for processing).

If you have any questions, please call a client advisor at 800-524-1954.

Sincerely, :
C,O\\ST wACTOR Wy 2
Y

Patty Myers

Patty Myers

You Must be registered] on wwazontraciarwizard.com (o have access
to ihe Technician Seaf of Safety once you have baen approved.

3




N License Agreement
" AirTime, LLC

This Licenss Agreement ("Agreament”) is ehtered into as of the date indicated beiow, by and between AirTime, LLC, a Missouri limited liability
company, dba AirTime 500 ("AirTime" or "we," "our,” or "us"), and the undersigned business antity and/er individuai(s) engaged in busmess
(jointly and severally referred to as the "Member* or "you" or “your}.

WHEREAS, the tradsmark nofed below {the “Licensed Trademark”) is used by AlrTime undet authority from Clockwork Home Setvices,
" Inc., formetly known as VenVest, Incorporated, a Delaware carporation (*Clockwork”); and
WHEREAS, AirTime has the exclusive right to license andfor sublicense the Licensed Trademark; and
WHEREAS, Member, as part of Member's membership in AirTime, desires to use the Licensed Trademark in furtherance of Member's
established heating, ventilation and air conditioning contracting business {the “Licensed Business”).
NOW THEREFORE, in consideration of the foregoing, the parlles do agres as follows:

1. GRANT OF LICENSE, TERM
1.1 Subject to all tha terms and conditions of this Agreement, AirTime grants Member a nonexciusive and Himited license {License™ to use the
Licensed Trademark in connection with Member's Licensed Business but enly within in the geographical area stated on Member's Membership
Agreement with AlrTime (*Membership Agreement”} and only in accordance with the other terms and conditions of this Agreement, the Membetship
Agreament andior any rules, regulations or interpretations regarding this Agreement and/or the use of the License that AlrTims has er may issue.
1.2 i 8o noted below, the License includes the right to use the Licensed Trademark, in conjunclion with tha name of the Licensed Business,
as noted in this Agreement (or a pertion of the fuli name to be approvad in writing in advance by AirTime) rmust be used in conjunction with the
Licensed Trademark,
13 Except as othenwise provided in this Agreement, the initial ferm of this Agreement will be twaive {12) months effective from the date of the
execution of Member's AirTime Membership Agreement or the date of the execufion of this Agreement (whichever agreement is executed last) and,
unless otherwise terminated, automatically renews for ane (1) year periods so long as Member continues to be a member of ArTime in gdod standing.
/—\Upon the ierminatior. of Member’s AirTime mermbership or Member's breach of this Agreement andlor the Membarship Agreement, this Agreement, the
License and any rights granted hereunder to Member automaticatly ferminate without further nofice. Should the Agreement be terminaied by AirTime
* without any breach of this Agreement and the Membership Agresment on the part of Member, Member has the option of paying a one-fime fee equal fo -
double the inifial membershir: fee in AirTime (valtied at the time of the exercise ofthis option by Member) to continue using the Licensed Trademark under
this Agreement so long as Member (a) confinues to oparate the Licensed Business and (b} Member continues to follow all of the other terms and
conditions of the Agreement andfor the Mermbership Agreement that peztam or relate to the Licensed Trademark,

2. OWNERSHIP OF RIGHTS
2.1. Member expressly recognizes and acknowledges that Clockwork exciusively owns all of the right, fitle and interest in and fo the Licensed
Trademark. Upon expiration or upon termination of this Agreement and/or the License for any reason, Member shall promptly cease all use of the
Licensed Trademark and shail thereafter not use the Licensed Trademark or any relaled, confusing or colorable simulation of the Licensed
Trademark. This Agreement andfor the License does not entitle Member to any interest in or ownership rights to the Licensed Trademark and
. Member doas not have any right or license to use any prasent or future Licensed Trademark in the promotion or conduct of Member's Licensed
Business except as authorized in this Agreement,
22 Member shall not use the Licensed Trademark for any purpose other than in connection with the Membar's Licensed Busmess and atno
time shall Member use any related, confusing or colorable simulation of the Licensed Tradernark for any purpose. Member agrees not to contest
or challenge Clockwork's rights to the Licensed Trademark during the term of this Agreement or thereafter. At no tirme will Member ciaim any right,
{itte or interest in the Licensed Trademark or other mark or name that may be in any way similar to the Licensed Trademark, Member expressly
recognizes that any violation of the terms of this Agreement in regard to the Licensed Trademark, any misuse of the Licensed Trademark and/or
the use of any related, confusing or colorabie simulation of the Licensed Trademark without AirTime's prior written consent will cause AirTime and
Clockwork to suffer irreparabie damage and Member agrees that pratiminary and. permanent injunctive and other equitable relief shall be
appropriate to prevent the continuation of such canduct provided that such remedy shall not be exciusive of other legal or equitable remedies as
may be avaiieble. :

3. QUALITY CONTROL ‘
3.1 Member agrees that the services and/or products offered or seld in connection with the Licensed Trademark shall at all times be of a

quality consistent with the standards required of Member as a resul? of Member's membership in AirTime.
3.2 During the term of this Agreement, Member shall submit to AirTime for approval any materiais that contain the Licensed Trademark

and/or picturas of objects or other pérsonat property that display the Licensed Trademark-as actuaily used andfor permit AlrTime fo conduct
tunannounced inspections of Member's premises to enable AirTime to verify that the Memberis complying with the standards of this Agresment.

3.3 Inthe event that AirTime disapproves of any materials or samples submitted or finds inspection results unacceptable purguant to Section
3.2 ang gives Mermber notice per Section 11, Member shall comply with such instructions as AirTime may provide and shall give satisfactory
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* . -written notice of such compiiance within ten (1) days of its receipt of such instructions.
4, FEES
4.1 Member agrees o pay AirTime a non-refundable, one-iime license fee of $1.00 for the granting of the License pursuant fo this

Agreement. Additionally, if Member requests that a loge be prepared for Member's use, then Member authorizes that the cost of same may he
charged by AifTime to Member's credit card andfor bank ACH debit account on file with AirTime.

5. INDEMNIFICATION, INSURANCE AND COMPLIANCE WITH LAWS ‘

51 Member shall indemnify, defend and hold harmless AirTime and Clockwork, along with any affiliates of either, and their respective
directors, officers, employees, agents, licensees and their respective independent contractors, from all liability and expense, including attomeys'
fees, which arise directly or indirectly from (a) any breach of this Agreement by Member, andfor (b} any claim of or actual use or misuse by
Member of the Licensed Trademark, and/or(s) any claim arising out of alleged defective products installed andior sold and/or services provided by
Mernber and/or any failure to warn on the part of Member andlor (d) any claim of or actual negligent, willful o intentionat act or amission of the
Member or its directors, officers, agents, employees or independent contractors. This indemnification shall survive the term and/or termination of
this Agregment.

5.2 Atalltimes during which Membar uses the Licensed Trademark it shall maintain atits own expense, an acoeptable palicy of liabifity insurance that
will insure {to the extent permitted by law) against the items noted as subsections (a), (b), {c), and (d) in Section 5.1. The policy limit for such liability
insurance shal be a minimum of $1,000,800.00 per cocurrence and shalt name AirTime and Clockwork as additional insured parfies. In addifion, such.
liability Insterance policy shall require the insurer to nofify AirTime of any modification or termination of the insurance at least twenty (20) days in advance of
such medification or termination. Upan request, Member shall fumish to AirTime proof of its insurance coverage.

53 Member represents and warrants that Member is and will continue to be during the ferm of this Agreement in compliance wiih all local,
state and federal laws and regulations goveming the operation of Member's Licensed Business. Upch request, Member shall furnish or
demonstrate fo ArTime appropriate proof of compliance with such laws or raguiations.

6. INFRINGEMENTS
6:4  AirTime shall take reasoneble steps, in its sole discretion, to protect against infringement of the Licensed Trademark. Member shall have
.fr\no right or claim against AirTime for any alleged failure to proceed against or inabliity to pravent any third-party conduct regarding the Licensed
~——Trademark or for any disability, limitation or infirmity in Clockwork's and/or AirTime's right, tltle and interast in the Licensed Trademark and
Member's scle and exclusive remedy in that event is Member's termination of this Agreement.

7. TRADEMARK AND COPYRIGHT REGISTRATIONS :

71 AirTime shall be responsible for all trademark registrations of any of the Licensed Trademark covered by this Agreement and copyright
registrations of ail advertising, promofional material and forms provided to Member for its use under this Agresment.

7.2 Member must always use its own business name in association with its use of the Licensed Trademark. Member may not incorporate the
Licensed Trademark within or as part of its business name under this Agreement, if applicable. During the term of this Agreement, AirTime may
offer to Member the use of additional trademarks for Member's use. Unless the subject of a separate written agresment between Member and
AirTime, Member agrees that any additional trademarks granted by AirTime during the term of this Agreement are considered to be and are
freated as & Licensed Tradsmark as defined by this Agreement and are, as such, subject to the ferms and conditions of this Agraement.

8. DOMAIN NAME
81 AirTime will mairtain ownership of the Domain Name,

9. TERMINATION A
9.1 This Agreement automatically terminates if any one or more of the following oceur:
{a) Member breaches any curable provisions of this Agreement and such breach has not been fully cured in agcordance with AirTime's
specifications within ten (10) days after notice of breach has been given pursuant to Sestion 11;
(B) Member breaches any non-curable provision of this Agresment;
{¢) Member discontinues or terminates its Licensed Business;
{d) Member attempts to assign, sublicense or encumber this Agresment, the License, andfor any rights thereunder without AirTime's
prier written approval;
{e} Member's membership in AirTime terminates for any reason and/or at the request of either party;
{fy Member shall become insolvent, or make any assignment for the benefit of credifors, or shall file any pefition under Chapter 7, 10,
N 11or12 of Title 11, United States Code (or any similar taw which might he applicable to Member orits business), or shall fite a veluntary
o petition in bankruptcy, of shall be adjudicated a bankrupt or insolvent, or if any receivar is appointed for its business or property, or if any
- trustee in bankruptcy or insolvency shall be appointed for it, oo s
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9.2  Member may terminate this Agreement by giving AirTime sixty (60) days notice in accordance with Section 11,

10. DISPOSAL OF MATERIAL AND REMOVAL OF LICENSED TRADEMARK UPON TERMINATION OF AGREEMENT _
101 Upontemmination or expiration of this Agresment, Member shall have no further rights to use the Licensed Trademark. in addition to any
* otherinstructions given by AirTime, Member shall remove and/or oblitarate the Licensed Trademark from any vehicles, uniforms, buildings, signs
andfor other property of Member and shall destroy all items, stich as but natfimited to, forms, advertisements, business cards and the like bearing
the Licensed Trademark no later than thirty (30} days of such termination o expiration of the License. Furthermore, Member agrees notio use or
reprint any copyrighted material owned by AirTime and/or Clockwork that was furnished to Member for its use during the term of the Agreement
and/or the Membership Agreement. Member agrees to allow AirTime or its authorized representative to inspect Member's premises fo verify that
Member has complied with the provisions of this Section.
10.2 Iftermination ofthis Agreement is due solely to Member's veluntary termination of its AirTime membership while it is a member in good
standing, Member has the option to continue to use the Licensed Trademark for the remaining term of this Agreement (up to one yesr) by paying
AirTime a weekly fee of $350 and provided that Member (a} continues to operate the Licensed Business and {b) Member continues to follow all of
the other terms and conditions of the Agreement and/or the Membership Agreement that pertaln or relate to the Licensed Trademark. The weekly
fee shall be payable by credit card or by debiiing of Member's bank aceount and Member must provide AirTime with appropriate documentation
regarding the selected payment option when Member exercises its option.

1. NOTICES
Alf notices to be given under this Agreement shall be given or made at the respective addresses of the pariles set forth below, unless notification of
achange of address is given in writing. The aforamentioned shall be sent by certified mail with a return receipt requested-or by ovemight express
delivery with signature of receipt required and shali be deemed given at the fime they are sent.

12, NO JOINT VENTURE OR FRANCHISE _

Nothing hetein contained shall he construed to place AirTime and Member in the relationship of partners or jeint venturers, principal-agent or

master-servant, franchiser-franchisee and, except as expressly provided hersin, neither shall have any power {0 obligate or bind the other in any
fﬁ\manner whatsoever. Member further acknowledges that this. Agreement is not a franchise arrangement nor will Member assert at any time that
/ this relationshipis or was a franchise. ‘

13. NO ASSIGNMENT

This Agreement (in whole or in parf) andfor any rights granted shall not be assigned, fransferred {by cperatlon of law or otherwise), sublicensed or
encumbered by Member withoutthe prior written consent of AirTime and any such unauthorized assignment, transfer, sublicense or encumbrance shalt
be void, AirTime may assign or transfer this Agreement or any rights hereunder to any third party wihout any requirement of prior notica or consent.

14, NO WAIVER, MODIFICATION, SEVERABILITY _
None of the terms of this Agreement can be waived or modifled sxcept expressly in writing signed by both parties or thelr duly authorized agents.
The failure of either party to insist on compliance with any provisions shall not constitute a waiver of such provision In the future, or of any other
provision atany time. If any provision is held to be invalid or unenforceabie by any court of competent jurisdiction or any cther authority vested
with Jurisdiction, such holding shall not affect the validity or enforceability of any ather provision of this Agresment.

15, MISCELLANEOUS
15.1 This writing is intended by the parties as a final expression of their agreement and as a complete and exclusive statemant of the terms
agreed to. No course of prior dealings between the parties and no usage of the trade shail be refevant or admissible to supplement, sxplain or
vary any of the terms o this Agresment. Acceptance of, or acquiescenca in a course of performance rendered under this or any-prior agreément -
shall not be relevant or admissible to determine the meaning of this Agreement even though the accepting or acquisscing party has knowledge of
the nature of the performance and an opportunity to make objections. No representations, understandings, or agraements have been made or
refied upon in the making of this Agresment other than those specifically set forth in this Agreement.
16.2 The Section and Sub-Section headings of this Agreement are for the convenience of reference only and do not form a part of this ‘
Agreement and do not in any way modify, interpret or construe the Intentions of the paries. ‘
153 This Agresment will be governed by and construed in accordance with the laws of the State of Missouri, without regard to conflict of laws |
principles. Any aclion arfsing out of or relating to this Agreement will be brought by the parfies only ina Missourt state court or & federal court siting within
Missouri, which will be the exclusive venue of any such action, ‘Each party waives any objection to the faying of venue of any such action, and irrevocably ‘
consents and submits to the jurisdiction of any such designated court (and the appropriate appellate cours} in any such action. Service of procass and
\

any other notice in any such action will be effecfive against such party when transmitted in accordance with ihe notice requirements set forth above.
Nathing contained hereinwill be deemex to affect the right of a party to serve precess in any manner permitted by law. WAIVER OF JURY TRIAL - EACH
OF THE PARTIES HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT THAT THEY MAY HAVE TO A TRIAL BY JURY [N ANY
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L ACTIONINVOLVING, DIRECTLY OR INDIRECTLY, ANY MATTER (WHETHER SOUNDING IN TORT, CONTRACT OR OTHERWISE) IN ANY WAY
ARISING @UT OF, RELATED TO, OR CONNECTED WITH THIS AGREEMENT.
154 Ifsither party to this Agreement breaches or attempts to breach any of the terms hereof, that parly shali pay to the non-breaching party
upon written demand or as part of a judgment all of the non-breaching parly’s costs and expenses, inciuding reasonable attomeys' fees, incurred
by the non-breaching party in enforcing the tesms of this Agreement, whether or not litigation is commenced.
155 Following termination of this Agresment and/or the License (for any reason and/or by either pardy), certain terms, conditions and
obligations of this Agreement and any obligations to be performed upon or following any termination of this Agreement and/or the License pursuant

toany provisicn of this Agreement, and any misceliansous provisions that are relevant to any such obligations, as setforth in this Agreemant, will
nhevertheless survive and continue in full forca and effect,

IN'WITNESS WHEREQF, the parfies have signed this Agresment as of day and year noted below,
LICENSED TRADEMARK......

TECHNICIAN SEAL OF SAFETY

% DATE OF AGREEMENT:

| “MEMBER” “Airfime”
- AirTime, LLC

 Print Full Name of Corporation or Limited
Liahility Company, if applicable

ok ok ¥ % Kk By

Authorized SEgnature.

Signature OF Authorized Officer of Corporation or Limited Liability Address:
c :

ompany. 7777 Bonhomme, Sulte 1800
St, Louis, Missouri 63105
Attn: Patty Myers
Phone: 877-_862-8181
N Facsimile: 314-862-2314

Print Full Name of Authorized Officer of Corporation or Limited
Liability Company

Authorized Signature Of Owner Of Business

‘ NOTE: The one-time license fee of $1.00
| Print Full Name of Authorized Signature Of Owner Of Business | per year for the granting of this license will

G E e w ok u be charged to your account on file with
AirTime 500, LLC.

1 Authorized Signature Of Co-Owner Of Businéss

| Print Full Name of Authorized Signature Of Co-Owner Of Business

ok ok ok % %

7~ Business Address

1 city - State Zip




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

CLOCKWORK IP, LLC
Petitioner,

)

)

)

)
V. ) Cancellation No. 92057941
) Reg. No. 3,618,331
BARNABY HEATING & AIR, and )
McAFEE HEATING AND AIR )
)
)
)

CONDITIONING CO., INC.
Respondents.

PETITIONER'’S OPPOSITION TO RESPONDENT’S
CROSS MOTION FOR SUMMARY JUDGMENT

Petitioner Clockwork IP, LLC (“Clockwork™), by counsel, states the following as its

Opposition to Respondent’s Cross-Motion for Summary Judgment:
INTRODUCTION

Faced with the fact that Clockwork is entitled to judgment as a matter of law on its fraud
claim, Respondent Barnaby Heating and Air (“Barnaby™) attempts to avoid the inevitable by
muddying the water and cross-moving for judgment on seven of the affirmative defenses listed in
its Answer to the Petition to Cancel. (See [Dkt. # 30] Resp’t’s Cross-Mot. for Summ. J. (“Cross-
Mot.”) at 2; [Dkt. # 30] Resp’t’s Mem. in Supp. of Cross-Mot. (“Resp’t Mem.”).) But although
it moves for judgment based on all seven, Barnaby submits no authority, argument, or facts in
support of over half of those defenses, and the facts and authority it docs provide for the others,
demonstrate that those defenses either fail as a matter of law or are meritless. As a result, the
Board should not only deny Barnaby’s cross-motion for summary judgment, but it should
preclude Barnaby from raising those defenses again if the proceeding is not otherwise resolved

on Clockwork’s pending motions.




